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The European Commission’s Proposal for a  
Directive on Representative Actions: 

Comparison to U.S. Class Actions 
 

 
Introduction 
 
In the press release announcing its new Proposal for a Directive on representative 
actions,1 the European Commission (“EC”) said, “[t]his model has strong 
safeguards and is distinctly different from U.S.-style class actions,” permitting 
“European consumers [to] fully benefit from their rights and . . . obtain 
compensation, while avoiding the risk of abusive or unmerited litigation.”2   
 
To be sure, the proposed new EC representative action model i s  “distinctly 
different from U.S.-style class actions"—but not  in a pos i t ive  way .  The model 
lacks  critical safeguards, including many present in the U.S. class action regime.  
The EC’s proposed model will actually encourage “abusive [and] unmerited 
litigation” beyond that ever observed in U.S. class actions, while simultaneously 
failing to deliver the benefits promised to consumers. 
 
When analyzed in light of U.S. practices, the most serious of the many problems 
with the Proposal are as follows: 
 

I. The Proposal will not exclude the plaintiffs’ bar from representative 
actions, rendering illusory a primary safeguard touted by the EC.   

 
The EC’s press release says the main reason the Proposal will not spawn “U.S.-
style class actions” is that “[r]epresentative actions will not be open to law firms, 
but only to [Qualified] [E]ntities such as consumer organisations that are non-
profit and fulfill strict eligibility criteria, monitored by a public authority.”   
European Commissioner for Justice, Vera Jourová, is quoted in the press release 

                                         
1  Proposal for a Directive of the European Parliament and of the Council on 
representative actions for the protection of the collective interests of consumers, and repealing 
Directive 2009/22/EC (April 11, 2018) (“Proposal"). 

2  European Commission, Press Release, “A New Deal for Consumers: Commission 
strengthens EU consumer rights and enforcement” (Apr. 11, 2018) (“Press Release”). 
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saying, “[r]epresentative actions, in the European way, will bring more fairness to 
consumers, not more business for law firms.” The text of the Proposal, however, 
does not deliver on that supposed primary safeguard.   
 
In the U.S., law firms represent claimants in actions. A U.S. law firm may not file a 
class action in its own name; it must find a person aggrieved by the alleged 
wrongdoing (often enlisting a person with whom the firm already has a 
relationship) to be a “class representative” who will “front” the proposed class 
action on behalf of similarly situated consumers.  In practice, however, the class 
representative is a cipher—the law firm ends up controlling the litigation, often 
acting in its own self-interest.3   
 
What the EC proposes is merely a variation on this theme.  Under the Proposal, 
when a law firm wants to initiate a representative action, it likely will simply ask a 
Qualified Entity (“QE”) to front the litigation—perhaps a QE the law firm helped 
create or with which it has a pre-existing financial relationship.4  Once the action is 
filed, the law firm will call all the shots (or at least have a major influence), as 
occurs in U.S. class actions.  Nothing in the Proposal precludes substantial law 
firm entanglements with QEs.4  In sum, far from being a paramount “safeguard” 
against abuses, the QE proposal, as currently framed, is a prescription for 
replicating U.S. class action abuses.  
 

II. The Proposal contains no “class certification” criteria, an omission that 
promises an “anything goes” environment for EU representative actions.  

 
Under U.S. law, most controversies are not  susceptible to class treatment.5  Indeed, 
class actions are “certified” to proceed only where the proponents prove 
compliance with multiple prerequisites6 intended to ensure that the aggregate 
adjudication of the claims at issue would be fair and efficient for both claimants 

                                         
3  See, e.g., Phillips v. Asset Management, LLC, 736 F.3d 1076, 1080 (7th Cir. 2013) (“‘[C]lass 
action attorneys are the real principals and the class representatives/clients their agents’ in class 
action suits.”) (Citations omitted).  

4  The EC’s failure to direct that Member States prohibit law firm involvement with QEs is 
a notable omission given that the text of the Proposal elsewhere laudably requires that Member 
States prohibit third-party funders from “influenc[ing] decisions of the qualified entity in the 
context of a representative action, including on settlements.”  (Article 7(2)).   

5  See, e.g., Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979) (class actions are “an exception 
to the usual rule that litigation is conducted by and on behalf of the individual named parties 
only”).   

6  This concept is effectively codified in Fed. R. Civ. P. 23.	  
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and defendants.7  Although far from perfect, those threshold certification 
requirements have tempered once rampant abuses in the U.S. class action system.  
 
The Proposal, however, dictates no criteria for determining when representative 
actions may be used in the EU.  Recital (18), which is not reflected in the operative 
part of the Proposal, states that “[i]n representative actions for redress the court or 
administrative authority should verify at the earliest possible stage of the 
proceedings whether the case is sui table  for being brought as a representative 
action, given the nature of the infringement and characteristics of the damages 
suffered by consumers concerned.”8  But there is no description of what “suitable” 
means, and no reference at all to suitability in the operative part of the Proposal 
itself.  There is thus no requirement that Member States adopt any threshold 
inquiry.  
 
The Proposal’s silence on this point suggests an analogy to U.S. class actions 
brought under Fed. R. Civ. P. 23(b)(2).  That rule applies to instances in which 
“the party opposing the class has acted or refused to act on grounds that apply 
generally to the class, so that final injunctive relief or corresponding declaratory 
relief is appropriate respecting the class as a whole.”  For many years, it was widely 
assumed that class treatment would be readily available in such cases—that the 
class certification burden in injunction cases should be much less onerous than in 
collective damages classes brought under Rule 23(b)(3).  For that reason, plaintiffs’ 
counsel frequently included injunctive relief demands in their damages class actions 
so they could argue for application of the relatively lax Rule 23(b)(2) class 
certification standards.   
 
Some federal courts accepted that argument, while others did not.  That split was 
resolved by the U.S. Supreme Court’s 2011 decision in Dukes v. Wal-Mart Stores, 
Inc.9 A unanimous Court held that even when blended with injunctive relief claims, 
the question whether damages claims will be afforded class treatment should 
normally be determined under the more stringent criteria of Rule 23(b)(3), even 
when such claims are blended with injunctive relief claims.10 

                                         
7  See, e.g., Gen. Tel. Co. of Sw. v. Falcon, 457 U. S. 147, 161 (1982) (class certification proper 
only if “the trial court is satisfied, after a rigorous analysis, that the [applicable] prerequisites . . . 
have been satisfied”).   

8  Emphasis added.  

9  564 U.S. 338 (2011).   

10  More specifically, the Court held that Rule 23(b)(2) applies only to cases in which 
injunctive relief is the sole redress sought or in which the damages aspects of plaintiffs’ demands 
are truly “incidental” to the injunctive relief claims.  Ironically, after Dukes, some federal courts 
concluded that contrary to earlier assumptions, Rule 23(b)(2) actually imposes a more stringent 
class certification standard, in part because (b)(2) classes are mandatory (that is, unlike members 
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The Proposal appears to invite advocates to emulate the strategy rejected in 
Dukes—to apply the same undefined, lax validation standards not only to 
injunctions, but also to damages claims.  In this regard, the greatest concern should 
be that the Proposal might be interpreted to allow the use of representative actions 
to litigate mass tort (personal injury) matters on an aggregate basis.11  This would 
be another respect in which the EC Proposal would be worse than the U.S. system, 
which has roundly rejected adjudication of personal injury claims for damages in 
collective actions as being unfair to both claimants and defendants.12   
 

III. The Proposal endorses cy pres distributions, which have been shown to 
encourage abuses detrimental to both consumers and defendants.   

 
Article 6(3) of the Proposal explicitly encourages the use of cy pres distributions—
that is, diverting settlement and judgment proceeds toward uninjured third parties 
and away from the allegedly injured consumers—whenever the losses are “a small 
amount . . . and it would be disproportionate to distribute the redress to the 
consumers.”  The U.S. experience indicates that in vir tual ly  a l l  consumer class 
actions, alleged individual damages are small and expensive to disseminate.  Thus, 
this element of the Proposal in effect suggests that in most  representatives actions, 
no effort should be made to deliver money to consumers, belying the EC’s 
assertion that “[t]his new system will make sure European consumers can fully 
benefit from their rights and can obtain compensat ion .” 
 
These cy pres provisions are directly contrary to current U.S. law trends—and 
would create a new arena in which QEs, plaintiff law firms, and third-party 

                                                                                                                               
of certified damages classes, injunctive relief class members are afforded no opportunity to opt 
out). Id.; See, e.g., Ebert v. Gen. Mills, Inc., 823 F.3d 472, 480 (8th Cir. 2016) (“the cohesiveness 
requirement of Rule 23(b)(2) is more  stringent than the predominance and superiority 
requirements” of Rule 23(b)(3) (emphasis added)).   

11  Concern about this potential interpretation is heightened by Article 6(2) of the Proposal, 
which states that “Member States may empower a court or administrative authority to issue, 
instead of a redress order, a declaratory decision regarding the liability of the [defendant] toward 
the consumers harmed by the infringement . . . in duly justified cases where, due to the 
characteristics of the individual harm to the consumers concerned the quantification of 
individual redress is complex.”  In short, even though the drafters seem willing to ignore 
defendants’ rights to present individualized evidence on liability issues (e.g., specific causation), 
they want to preserve the right of claimants to prove up their damages amounts individually.  

12  See Definition of Insanity: Expecting Certification of a Personal Injury Class Action, Drug & Device 
Law Blog (Dec. 3, 2015) https://www.druganddevicelawblog.com/2015/12/definition-of-
insanity-expecting.html; Class Action Denial Federal Cheat Sheet, Drug & Device Law Blog 
(cataloging federal trial court decisions denying certification of proposed personal injury classes 
through December 2017) https://www.druganddevicelawblog.com/2010/06/class-action-
denial-federal-cheat-shee.html. 
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litigation funders may create regrettable mischief.  With few exceptions, U.S. 
federal courts are now restricting cy pres awards to circumstances in which there 
are small residuals in class award funds after compensation has been paid to all 
claimants.13  U.S. courts have restricted the availability of cy pres distributions 
because of the abuses they encourage, particularly the manipulation of class actions 
to primarily benefit plaintiff law firms and third parties, while shortchanging 
allegedly injured consumers.14   
 
To the limited extent U.S. courts have permitted cy pres distributions, they have 
usually insisted that payments go to entities that would use the money in a manner 
relevant to the consumer injuries alleged in the action.  For example, in a cyber-
breach case, the cy pres money might be given to an organization that helps 
consumers cope with the consequences of identity theft.   
 
Curiously, the Proposal takes a very different approach.  Article 6(3) says that 
when a cy pres distribution occurs, “[t]he redress should be directed to a public 
purpose serving the collective interest of consumers.”  Notably, the sentence does 
not say “the collective interest of the  consumers a l l eged ly  in jured .”  Instead, the 
language speaks in terms of using the money to benefit consumers generally.  That 
phrasing suggests that when a QE prosecutes a smaller claim representative action, 
it may (a) assert that any monetary recovery should be distributed on a cy pres 
basis (that is, not  to allegedly injured consumers) and (b) contend that i t  (that is, 
the QE that initiated the action) should receive all or part of the cy pres payments.   
 
Assuming the QE is a non-profit organization that routinely brings representative 
actions, it presumably would satisfy the Proposal’s command that cy pres 
distributions “be directed to a public purpose serving the collective interest of 
consumers.”  Obviously, this practice would pave the way for alliances among law 
firms and QEs to bring as many consumer collective actions as possible (regardless 
of merit) for their mutual financial benefit.  And absent restrictions, litigation 
funders presumably could join these alliances to “buy” an interest in the expected 
cy pres recoveries, allowing both the QE and the counsel involved to receive at 
least some compensation up front.  The result would be a persistent flood of new 
representative actions asserting precisely the sort of “abusive” and “unmerited” 
claims the Proposal is supposed to prevent. 
 

                                         
13  See, e.g., For Some Class-Action Lawyers, Charity Begins and Ends at Home, Wall St. J., Mar. 22, 
2018.   

14  See, e.g., In re Baby Prods. Antitrust Litig., 703 F.3d 163 (3d Cir. 2013).   

	  



6 
 

IV. The Proposal appears more focused on creating private enforcement 
authority than on obtaining compensation for consumers.   
 

The expansive cy pres authority discussed above is a tell-tale sign that 
notwithstanding all of the pro-consumer language in the Proposal, the framers 
have objectives other than securing monetary redress for consumers.  Indeed, it 
appears a primary goal of the Proposal is to give private litigants enforcement 
authority normally reserved for government officials, an abuse-inviting approach 
largely eschewed by the U.S. class action system.   
 
For example, Article 5(2(b)) of the Proposal says that “qualified entities shall not 
have to . . . provide proof of actual loss or damage on the part of the consumers 
concerned . . . .”  Most U.S. consumer protection statutes (largely state laws) allow 
consumers to pursue claims only if they can prove they have suffered tangible, 
ascertainable monetary losses.  Only state attorneys general (or other designated 
public officials) are permitted to pursue injunctive relief claims without proving 
that consumers have suffered such injury.   
 
Similarly, Article 14(1) of the Proposal provides, “Member States shall lay down 
the rules on penalties applicable to non-compliance with the final decisions issued 
within the representative action and shall take all necessary measures to ensure that 
they are implemented.”  Thus, it appears that those prosecuting representative 
actions will play a role in the potential imposition of penalties, something 
consumers are not permitted to seek in U.S. class actions. 
 

V. The Proposal contemplates one-way discovery of evidence; claimants 
can seek it but there is no provision for defendants.   

 
Article 13 states that “Member States shall ensure” that if a QE indicates there is 
evidence pertinent to the representative action that “lies in the control of the 
defendant, the court or administrative authority may order, in accordance with 
national procedural rules, that such evidence be presented by the defendant, 
subject to the applicable Union and national rules on confidentiality.”  However, 
there is no quid pro quo—that is, there is no provision allowing the defendant to 
obtain evidence in the control of the QE or the claimants.  In U.S. class actions, 
defendants certainly produce disproportionate amounts of discovery, but they are 
at least explicitly guaranteed some reciprocity.   
 
Additionally, Article 13 of the Proposal places no explicit constraint on the amount 
or type of evidence that may be sought.  In contrast, U.S. federal rules about 
discovery require that the material sought must be “proportional to the needs of 
the case, considering the importance of the issues at stake in the action, the 
amount in controversy, the parties’ relative access to relevant information, the 
parties’ resources, the importance of the discovery in resolving the issues, and 
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whether the burden or expense of the proposed discovery outweighs its likely 
benefit.”15  
 

VI. The Proposal lacks any mechanism to prevent dozens of Qualified 
Entities to pursue simultaneously the same consumers’ claims for the 
same alleged harm, before myriad tribunals.   

 
In bringing a representative action, a QE apparently will be obliged to provide a 
“description of the group of consumers concerned by an infringement.”16  But to 
initiate a representative action, the entity need not first obtain the permission of 
any consumer to bring an action on his/her behalf.  (Article 5(2).)  Thus, many 
different qualified entities may bring essentially the same representative action on 
behalf of the same consumers.17   
This same phenomenon can occur under U.S. law—multiple plaintiffs’ counsel 
sometimes file identical or overlapping class actions.  However, the U.S. system 
has adopted devices to bring order to such situations.  Most notably, overlapping 
class actions from all over the country may be transferred into a multi-district 
litigation proceeding before a single judge, who may coordinate the various actions 
and appoint leadership for prosecuting the collective claims, as appropriate. Both 
plaintiffs and defendants can request a multi-district transfer.   The absence of any 
comparable mechanisms in the Proposal may cause mass confusion and 
duplicative litigation.18 
 

                                         
15  Fed. R. Civ. P. 26(b)(1). 

16  Recital (18).  

17  This confusion would not have existed under the EC’s Recommendation of 11 June 
2013 on common principles for injunctive and compensatory and collective redress mechanisms 
in the Member States concerning violations of rights granted under Union Law.  That earlier 
document envisioned that QEs “should be formed on the basis of the express consent of the 
natural or legal persons claiming to have been harmed.”  Under that “opt-in” approach, each 
individual claimant would have been part of one (and only one) collective action; there would 
have been no potential redundancy or overlap among actions.  The new Proposal, however, 
countermands the Recommendation, stating that to initiate a representative action, a QE need 
only provide “a description of the group of consumers concerned by an infringement.”  (Recital 
(18)).  Indeed, the new Proposal states that “[t]he [QE] should not be required to individually 
identify all consumers concerned by an infringement in order to initiate the action.”  (Id. 
(emphasis added).)  

18  Such confusion existed in U.S class actions during a period when most were filed 
separately in multiple state courts all over the country, and no coordinating mechanism was 
available.  In 2005, Congress corrected this problem by enacting the Class Action Fairness Act, 
which allows most class actions to be litigated in federal courts, where they can be coordinated 
through multi-district litigation procedures, as noted above. 
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VII. The EC’s Proposal will dramatically disrupt defendants’ time-bar 
defenses.  
 

Under Article 11, the filing of a representative action “shall have the effect of 
suspending or interrupting a limitation period for any redress actions for the 
consumers concerned.”  The proposal thus embraces the U.S. American Pipe 
concept, a court-established doctrine providing that when a class action is filed, the 
limitations periods governing individual putative class members’ claims shall be 
tolled.  As drafted, however, Article 11 fails to take account of the constraints U.S. 
courts (both federal and state) have grafted onto the doctrine over the years to 
curb unintended contortions.  For example, as drafted, Article 11 provides no 
sense of when the mandated “suspension” will end.  Under the U.S. American Pipe 
doctrine, the tolling ends immediately whenever a class action is dismissed or class 
certification is denied.  Thus, unlike the U.S. doctrine on which it is likely based, 
Article 11 may effectively allow claimants to assert claims whenever they want, 
regardless of applicable limitations periods.   
 

VIII. The Proposal’s collateral estoppel provisions are overly broad.   
 

Article 10(1) states that if a Member State tribunal issues a “final decision” that “an 
infringement harming collective interests of consumers has occurred,” that 
Member State must deem that decision “as irrefutably establishing the existence of 
that infringement for the purposes of any other actions seeking redress before [its] 
national courts against the same [defendant] for the same infringement."  This 
“collateral estoppel” concept is recognized under U.S. law, but it is rarely applied 
(particularly in the class action context) and is much more restrictive than this 
provision.  Essentially, Article 10(1) says that if a defendant loses a consumer class 
action seeking economic loss damages regarding a product, it may not contest the 
alleged wrongdoing if individual claimants (even those who may not have been in 
the consumer class) later file claims against that defendant (e.g., personal injury 
claims) in the same Member State based on similar factual allegations.    
 
Comparable concerns are raised by Article 10(2), which states that if a tribunal of 
one Member State issues a “final decision” that a defendant has committed an 
“infringement,” the tribunals of all other Member States must consider that 
determination “a rebuttable presumption that an infringement has occurred.”  
Obviously, this provision raises concerns similar to those presented by Article 
10(1) and may be particularly unfair to a defendant where the laws of one Member 
State as to what constitutes an “infringement” differ from those in which a 
claimant invokes the “rebuttable presumption.”  This provision will also invite 
forum shopping, as QEs presumably will give priority to pressing representative 
actions in those Member States in which they believe they can most easily and 
most rapidly obtain a final “infringement” determination that may then be invoked 
in representative actions brought in other Member States. 
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IX. Settlements of representative actions will not afford defendants finality.   

 
Article 8(6) of the Proposal states that “[t]he redress obtained through an approved 
settlement . . . shall be without prejudice to any additional rights to redress that the 
consumers . . . may have under Union or national law.”  This approach differs 
radically from protections in U.S. law.  Claimants bringing a damages action in a 
U.S. court are deemed to have brought all available damages claims in that action.  
If they lose that action, they are normally foreclosed under res judicata principles 
from bringing another lawsuit premised on the same factual allegations.  And if 
they prevail in the first action, they are foreclosed from later seeking more relief 
against the defendant based on the same factual allegations.  For that reason, the 
releases given in U.S. class action settlements typically broadly preclude class 
members from asserting any additional claims premised on the factual allegations 
of the controversy being settled.  That U.S. policy is critical to achieving closure of 
litigation claims, but the EC appears unwilling to propose such principles in this 
representative action context.  In short, rather than truly resolving a controversy, a 
settlement of a representative action under the Proposal may well invite more 
claims against the defendant.19 
 
Conclusion 
 
This memorandum has compared key features of the Proposal to the U.S. class 
action system.  While the U.S. class action regime is far from perfect, the Proposal 
would establish a system lacking in many of the basic safeguards found in the U.S. 
system.  Indeed, although the European Commission sought to avoid the pitfalls 
of U.S. class actions, it has instead amplified many of them, and has created new 
dangers that can lead to litigation that will fail to benefit consumers and is harmful 
to the administration of justice.  
 
For more information, please contact: 
Mr. Scévole de Cazotte 
Senior Vice President for International Initiatives  
U.S. Chamber Institute for Legal Reform 
Phone: +1 (202) 463-5465  
E-Mail: sdecazotte@uschamber.com 

                                         
19  Under U.S. class action practice, class members who find a proposed settlement 
inadequate may “opt out” and separately pursue whatever claims they may have.  The Proposal 
gives consumers that same option.  See Article 8(6). (“Individual consumers . . . shall be given the 
possibility to accept or refuse to be bound by settlements . .  . .)  But the Proposal would 
explicitly allow consumers to accept compensation from a representative action settlement, while 
leaving them free to pursue “additional rights to redress” predicated on the same factual 
allegations.  See id.   


