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The European Commission’s Proposal for a 
Directive on Representative Actions: 

Key Issues 
 

 
The European Commission has published a Proposal1 which will create the first pan-EU 
consumer class action. The proposed system goes further than the broadest form of class 
action currently in existence in the EU.  In some respects, it even exceeds the scope of the 
U.S. class action system.  It also departs dramatically from the Commission’s own 2013 
Recommendation2 on how collective redress mechanisms should be developed in the EU. 

The following describes the key elements of the Proposal, and identifies just some of 
the features that render it anti-consumer, anti-business, and profoundly contrary to the 
legal traditions of the EU’s Member States. 

Main Features at a Glance 
 

• Member States will approve a list of “Qualified Entities,” like consumer bodies or ad 
hoc litigation vehicles, to sue for damages on behalf of consumers. 

• Member States must approve a Qualified Entity when only a few minimal criteria are 
met.  Approval gives these entities a right to sue for damages in every Member State. 

• Under the Proposal, a Qualified Entity can sue on behalf of all the consumers it claims 
to represent.  In many cases it will not need to identify those consumers, have any 
contact with them before suing on their behalf, or be able to demonstrate that the 
relevant consumers have similar claims.  As the proposed system lacks any step to 
determine which consumers are within the class, it is far more open than even the 
notorious U.S. class action system, which at least has a “class certification” step to 
define the characteristics of those who can be claimants, and whether the claim is 
suitable for collective resolution.   

                                                        
1  Commission Proposal for a Directive of the European Parliament and Council on representative 
actions for the protection of t6he collective interests of consumers and repealing Directive 2009/22/EC   

2  Commission Recommendation of 11 June 2013 on common principles for injunctive and 
compensatory collective redress mechanisms in the Member States concerning violations of rights 
granted under Union Law. 
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• In some circumstances, even if a consumer does not want to be part of a case, or 
objects to the claim or the entity running it, he will not be permitted to distance 
himself from the claim.  A system which allows consumers to be included in claims 
without their knowledge or consent and which offers no means for those consumers to 
opt-out or otherwise refuse to be part of the claim would make the EU’s system 
among the most open in the world (far surpassing the U.S. class action system, where 
at least a possibility to opt-out exists).   

• In contrast with the U.S. system, there is no mechanism in the proposed new EU 
system to prevent overlapping claims by multiple qualified entities on behalf of the 
same consumers. 

• A Qualified Entity can sue for damages arising from a breach of any of a list of 59 EU 
laws, covering areas such as environment, healthcare, data protection, financial 
services, travel and tourism, energy, and telecommunications. 

• The new system will be on top of—not instead of—national class action laws, 
potentially causing a chaotic mix of overlapping and contradictory systems. 

• The system specifically foresees and permits cases in which claims can be taken on 
behalf of consumers, but for which consumers will receive nothing.  Instead, in these 
cases the redress will be paid to consumer-related “public purposes,” for example a 
consumer legal aid fund, an awareness campaign or a consumer movement.  It remains 
unclear whether a Qualified Entity could claim to represent consumers, sue on behalf 
of those consumers (without their knowledge or consent), and then try to keep any 
award for itself on the grounds that it is serving a public purpose.  

• Like in the U.S., there are no limits on the amount lawyers or financial backers can 
receive for instigating, directing, and prosecuting class actions. 

• The Commission’s own Recommendation on collective redress in 2013 identified a list 
of safeguards to prevent opportunistic misuse of class action systems, including the 
capacity and expertise of Qualified Entities; admissibility standards; the loser pays 
principle; avoidance of contingency fees; the necessity of the “opt-in” principle; and a 
ban on punitive damages.  The Proposal does not adopt these safeguards in a number 
of critical respects. 
 

Who can sue? 

An entity that wants to sue on behalf of consumers must apply to a Member State for 
inclusion in a list of “qualified entities.” Member States must include an applicant on that 
list if it meets just three criteria: it is “properly constituted” (which seems to mean it 
legally exists); it has a “legitimate interest in ensuring that provisions of Union law 
covered by this Directive are complied with” (not further defined); and it has a “non-
profit making character” (Article 4(1)). 
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Once a Qualified Entity is included in a Member State’s list, it will be entitled to bring 
lawsuits. 
 
When bringing a suit, it will have to show—in relation to the proposed action— that 
“there is a direct relationship between the main objectives of the entity and the rights 
granted under Union law that are claimed to have been violated” (Article 5(1)).  It will 
also have to show that it has sufficient financial resources to represent the best 
interests of the consumers concerned and to meet any adverse costs should the action 
fail (Article 7(1)). 
 
The Proposal specifies that consumer organizations and independent public bodies 
should be eligible to be Qualified Entities.  Member States may also designate a 
qualified entity on an ad hoc basis for a particular representative action (Article 4(2) 
and (3)). 
 
Member States will specify which types of actions a representative entity is entitled to 
take, so some may be authorized to apply for injunctions, and some for damages. 
 
No requirements of any kind exist regarding the Qualified Entity’s capacity, 
knowledge, experience, ability, its governance or incentive to conduct litigation. 
 
A requirement that a Qualified Entity be “not for profit” appears to limit the 
possibility of claims motivated only by financial gain.  It however misses the critical 
point that (for profit) plaintiff lawyers and litigation investors are the ones that will 
likely benefit most from claims, and are likely to set up their own qualified entities or 
direct their activities from behind the scenes. 
 
An entity might pay out millions in fees to its lawyers and investors and pay for its 
own management, staff, offices, marketing, and expenses associated with taking its 
claim and becoming a professional claimant, all without making a profit. This 
phenomenon of non-profit shell vehicles being used to house lucrative lawsuits 
already exists in the EU. For example, not-for-profit Dutch stichtingen are now 
commonly used as vehicles for major class action claims in the Netherlands. 
 
What claims can Qualified Entities make? 
 
A Qualified Entity can sue for damages for breaches of any of 59 existing EU laws 
identified in Annex I to the Proposal (Article 2(1)). These include a broad range of 
EU laws covering topics, such as the following. 
 

• Consumer protection – The EU’s rules on unfair contract terms; rules on 
product guarantees; rules on unfair commercial practices; misleading 
advertising; and food labeling.   
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• Data protection – The EU’s “General Data Protection Regulation.”  
 

• Energy and environment – The EU’s rules on the supply of electricity and 
natural gas; eco-design requirements for energy related products; labeling of 
tires with respect to fuel efficiency; the energy performance of buildings and 
the EU Ecolabel; energy efficiency rules; and energy labeling rules. 

 
• Financial services – The EU’s rules on the prospectus to be published when 

offering securities to the public (i.e. securities class actions); consumer credit 
agreements; the distance selling of consumer financial services; collective 
investment in transferable securities (UCITS); cross-border payments; the 
provision of e-payments and offering insurance and reinsurance; alternative 
investment fund managers, venture capital funds, European social 
entrepreneurship funds; packaged retail and insurance based investment 
products; and money market funds. 

 
• Healthcare – The EU’s rules on offering medicinal products for human use 

and patient rights in cross-border healthcare. 
 

• Passenger rights and tourism – The EU’s rules on compensation for delayed 
or cancelled flights; disabled passenger rights; rail passenger rights; rights of 
passengers travelling by sea, bus and coach; and offering package travel. 

 
• Product liability – The EU’s rules on liability for defective products and 

labeling and packaging of substances. 
 

• Telecommunications and media services – The EU’s rules on offering 
audiovisual media services; telephone roaming; open internet access and 
roaming on public networks; cross-border portability of online content; and 
unjustified geo-blocking. 

 
Who can be sued? 
 
A Qualified Entity will be allowed to sue “traders.” This broad concept includes any 
natural or legal person acting for purposes relating to their trade, business, craft, or 
profession (Article 3(2)). 
 
Both private and public traders can be sued. This means that in addition to suing 
private companies, a Qualified Entity can bring class actions against government-
owned entities, public utilities, healthcare providers, transport providers, etc. 
 
What kinds of damages and awards can be sought? 
 
A Qualified Entity can seek (i) an injunction, which is a declaration that the law has 
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been broken (and should cease, if it has not already), and (ii) an order that damages 
should be paid. 
 
According to the Proposal, the damages award could come in one of two forms 
(Article 6(3)): 
 

o “ident i f iable  consumers” awards:  where the consumers concerned by the 
infringement are identifiable and suffered comparable harm caused by the same 
practice in relation to a period of time or a purchase, money can be awarded 
directly to those consumers, or 

 
o “smal l  indiv idual  loss” awards: where consumers have suffered a “small 

amount of loss” and it would be “disproportionate to distribute the redress to 
the consumers”, money will be awarded not to consumers themselves but “to a 
public purpose serving the collective interests of consumers”. 
 

Alternatively, if a claim does not fit into either of these categories because the 
quantification of individual redress is complex (Article 6(2)), the court may choose not 
to award damages immediately.  The court can instead issue a decision which will 
“irrefutably establish” that the law has been breached.  Individual consumers can then 
seek damages in separate stand-alone, follow-on actions, based on that decision (in 
which the issue of breach will no longer be contestable).  Member States will be 
required to ensure that such actions for redress are available through “expedient and 
simplified procedures” (Article 10(3)). 
 
On whose behalf can these claimants sue? 
 
A Qualified Entity will itself select which consumers it claims to represent in lawsuits.  
In some cases, it will not need any agreement from (or will not even need to tell) the 
consumers it claims to represent. 
 
To seek an injunction, the Proposal specifies that the Qualified Entity will “not have to 
obtain the mandate of the individual consumers concerned” (Article 5(2)). This means 
the outcome of the injunction application can affect consumers without them 
knowing about the litigation.  
 
To seek damages, the Proposal states that a “Member State may require the mandate 
of the individual consumers concerned before a declaratory decision is made or a 
redress order is issued” (Article 6(1)).  It will therefore be left to the Member States to 
decide whether a mandate for consumers is required.  However, even if Member 
States want to require a mandate, the Proposal goes on to limit the possibility that a 
mandate could be required for both of the types of damages award the Proposal 
allows.   
 

(a) Where the action is for an “identifiable consumers” award, the mandate of the 
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individual consumers concerned will not be required to initiate the action.  In 
other words, a Qualified Entity can always begin a damages action of this kind 
without needing any mandate whatsoever.  Member States will be free to 
require a mandate at some later stage before the court reaches the decision or 
issues the redress order, but this requirement is not compulsory (and 
presumably some Member States will not include it in their systems).  

 
(b) Where the action is for a “small individual loss” award, Member States will be 

prohibited from requiring that the Qualified Entity has a mandate from 
consumers. In other words, in at least these cases, the law would actively 
prohibit any system requiring a Qualified Entity ever to request a mandate from 
specific consumers. 

 
In circumstances where a Qualified Entity does not have to obtain a mandate from 
consumers, it seems that an individual consumer will not be able to “opt-out” even if 
the consumer objects to the suit or to the entity taking it.   
 
The Commission clearly stated in its 2013 Recommendation that collective redress 
should adhere to the “opt-in” principle (i.e. that consumers would actively choose to 
take part in the actions that concern them).  Such a principle is necessary to avoid 
abuse, respect the wishes of consumers, and ensure that courts know whose case they 
are being asked to adjudicate.  Not only has the Commission abandoned this 
principle, it has proposed to make it a legal requirement that the Member States not 
follow it. 
 
The proposed system would allow a private entity to make a damages claim on behalf of 
consumers without their knowledge or consent, and even against their strong and 
specific objections.  Such a system would interfere profoundly with the personal 
freedoms and rights of consumers.  To ILR’s knowledge, there is no similar system in 
the EU, the U.S., or any other developed country.  While some systems can allow a 
presumption that consumers are included in a certain class for the purposes of an 
action, these consumers at least have the possibility to opt-out of that class if they so 
choose.  However, this is not the case under the Proposal. 
 
When and where can they sue? 
 
In the event of a consumer harm situation, nothing in the Proposal would prevent 
dozens, or potentially hundreds, of qualified entities from suing in multiple Member 
States in relation to the same harm on behalf of the same consumers. 
 
Under the Proposal, a mandate is not required from consumers (and indeed it may be 
illegal in some cases to require a mandate). Consumers do not have the chance to 
choose which action to join.  In addition, a Qualified Entity has no way of knowing 
which consumers might ultimately be included in its claim, as opposed to a competing 
claim. 
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The Proposal requires that when an action is taken on behalf of consumers (who are 
by definition unknown), this suspends or interrupts the limitation period for any 
redress actions for all the consumers concerned (Article 11).  This suspension 
increases the risk of a multiplicity of overlapping and competing claims.  As it will be 
impossible to know which consumers are in which actions (in part because it will be 
forbidden to require that they be asked), it will become extremely difficult to know 
which limitation periods will apply to which claims.  It will always be possible for a 
Qualified Entity to argue that it is the true representative of a consumer, but that an 
earlier claim by another qualified entity interrupted any limitation period that might 
apply. 
 
The suspension of the limitation period makes it difficult for defendants ever to know 
when all claims in relation to an issue have been dealt with, or whether more can be 
expected. This, in turn, will deter defendants from reaching settlements with 
consumers, as a defendant has little incentive to abandon defenses and compromise if 
doing so will not definitively resolve all claims, especially given the risk that settlement 
could spur new claims. 
 
What about existing litigation systems? 
 
The Proposal identifies a new system which is on top of, not instead of, existing 
national systems (including existing collective redress systems). The Proposal 
specifically notes that it will not prevent Member States from adopting or maintaining 
in force other collective action systems (Article 1(2)). 
 
As it is already possible to seek damages for breaches of the laws covered by the 
Proposal in every Member State—in many cases on a collective basis where the 
Member State rules permit that—the new system will coexist and overlap with (and 
not replace) pre-existing systems. The multiplicity of choices will likely lead to greater 
complexity and confusion, conflicts of laws, the prolongation of litigation, and an 
increase in litigation costs.  Moreover, defendants will have no way to know when all 
claims in relation to an issue have been addressed. 
 
How will courts vet which cases can proceed? 
 
The Commission’s Recommendation recognized the fundamental importance of a 
verification occurring at the earliest possible stage of litigation.  This is so that that 
cases which are not suitable for collective resolution, or are manifestly unfounded, are 
not continued. 
 
The Proposal, however, does not require that cases be verified at the outset for their 
suitability to be pursued as collective actions.  It also does not require a determination 
as to whether there are valid common issues to resolve or even whether the case 
appears to have any merit.  Other jurisdictions with class actions (including the U.S.) 
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have relied on detailed threshold “certification” criteria for years.3  Far greater clarity 
on certification and admissibility criteria is needed.  As it stands, the Proposal leaves 
the possibility of “blackmail” suits wide open, where manifestly unsuitable cases could 
be taken for the purpose of causing defendants cost and reputational damage to force 
them into a settlement.  It is entirely insufficient to leave this critical safeguard to the 
discretion of Member States which may or may not implement it. 
 
Will lawyers and litigation funders be allowed to take a share of damages 
awards? 
 
Nothing in the Proposal prevents lawyers or funders from dipping into damages.  The 
Commission has repeatedly recognized that how actions are funded can have a direct 
bearing on why and how actions are pursued.  The Recommendation was clear that 
contingency fees (where lawyers take cases for a percentage of the award) and the 
increasingly common phenomenon of third party funding (where an investor, such as 
a hedge fund or a private equity investor, provides money for a case in exchange for a 
percentage of the award) both present profound risks, and that it is necessary to 
heavily circumscribe them in collective cases. 
 
The Proposal, however, says nothing at all about lawyers acting for a percentage of an 
award. 
 
With regard to funding, the Proposal requires that a Qualified Entity “declare at an 
early stage of the action the source of the funds that it is going to use to support the 
action” and that the third party cannot “influence decisions of the Qualified Entity in 
the context of a representative action, including on settlements” (Article 7(1) and (2)). 
 
These limitations are welcome, but are inadequate in circumstances where—as the 
Commission acknowledges4—not one Member State has a system of regulation of 
third party funders.  What is required is an outright prohibition on funding of 
collective damages actions (whether by lawyers or third parties) for a stake in the 
“winnings.”  Absent an outright prohibition, far greater limitations are required to 
curtail the potential for abuses arising by those with financial motivations to pursue 
cases, including mandatory licensing and supervision of funders and a requirement to 
pay full costs when the litigation they back fails.  These safeguards are especially 
                                                        
3  Plaintiffs seeking to certify a class in the United States under Federal Rule 23 must show: (1) 
adequate class definition; (2) ascertainability; (3) numerosity; (4) commonality; (5) typicality; (6) adequacy; 
and (7) at least one of the following: (a) that separate adjudications will create a risk of decisions that are 
inconsistent with or dispositive of other class members’ claims; declaratory or injunctive relief is 
appropriate based on the defendant’s acts with respect to the class generally; or (c) common questions 
predominate and a class action is superior to individual actions. 

4  See Commission Report on the implementation of Commission Recommendation of 11 June 
2013 on common principles for injunctive and compensatory collective redress mechanisms in the 
Member States concerning violations of rights granted under Union law (2013/396/EU), at 2.1.6. 
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important where consumers themselves are not steering the action, and may not even 
be aware that litigation is being pursued on their behalf. 
 
Where will the money go? 
 
As discussed above, the Proposal does not prevent most or all of the benefits of class 
actions from going to lawyers and investors, as is common in the U.S. 
 
Additionally, the Proposal includes a specific category of damages claims where the 
consumers will not receive the damages.  Instead, all of the money (after paying 
lawyers and investors) will be paid to “a public purpose serving the collective interests 
of consumers” (Article 6(3)(b)).  Alarmingly, the “collective interests of consumers”, a 
defined term under the Proposal, means merely “the interests of a number of 
consumers” (Article 3(3)).  In effect, the Proposal offers no clarity at all about exactly 
how this interest will be decided, or who should qualify; though it implies that even 
very narrow interests, benefitting only small numbers of individuals, could qualify. 
 
Payments of this kind will arise where individual consumers have suffered a small 
amount of loss and it would be “disproportionate to distribute the redress” (which is 
not defined).  In other words, the Proposal sets out a system designed not to 
compensate consumers for any loss, but instead to punish the defendant.  This is a 
significant departure from the core principle of almost all EU damages systems, which 
are designed to ensure compensation of victims. 
 
There is an additional danger that if a Qualified Entity claims to serve the collective 
interests of consumers, then a payment to the entity would logically serve as a 
payment “directed to a public purpose serving the collective interest of consumers.”  
If this is permitted, it gives strong incentives for qualified entities to litigate in their 
own names, and for their own benefit and interests. 
 
Lawyers and funders will be highly motivated to design and bring “public purpose” 
claims because they may be guaranteed their percentage without a need to locate or 
identify any actual victims, and without concern for fairness of the fees charged to 
actual victims. 
 
The ability to direct damages to “a public purpose” is problematic.  In the U.S., very 
significant issues have arisen with similar cy pres payments being improperly directed.5  
The trend is now to use such payments only in relation to small residuals remaining in 
class award funds. 
 
 
                                                        
5  See, e.g., For Some Class-Action Lawyers, Charity Begins and Ends at Home, Wall St. J., 
Mar. 22, 2018) https://www.wsj.com/articles/for-some-class-action-lawyers-charity-begins-and-
ends-at-home-1521760032. 
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Are there incentives for defendants to settle? 
 
Pursuant to the Proposal (Article 8(1)), Member States may provide that a Qualified 
Entity and a trader who have reached a settlement regarding redress for consumers 
can jointly request a court or administrative authority to approve it.  The Proposal 
does not, however, include any incentives for defendants to seek the court’s approval.  
It does not, for example, provide that the court’s approval will be definitive and make 
the settlement applicable to all claims regarding the same trader and the same practice, 
which is the system available under the Dutch Wcam.6  Instead, the Proposal (Article 
8(6)) says that all individual consumers may choose to accept the settlement or not.  
Moreover, the settlement will be without prejudice to their other rights to sue (Article 
2(2)). 
 
Is enforcement of laws and punishment of offenders the job of the Member 
States and EU authorities? 
 
Member States and EU authorities should be the enforcers of law and responsible for 
punishing offenders.  The Commission was clear in its Recommendation that 
punitive damages systems are “foreign to the legal traditions of most Member States” 
and “should be avoided as a general rule.”  The Proposal’s recitals (4;17) also state 
that punitive damages should be avoided.  Nonetheless, it proposes an extensive 
system of private enforcement of rules involving defendants being required to make 
payments to parties other than victims.  In addition, the Proposal permits a Qualified 
Entity from anywhere in the EU to represent consumers from anywhere in the EU, in 
courts anywhere in the EU.  By doing so, the Proposal will effectively outsource 
enforcement of public laws to whichever Qualified Entity in the EU is most 
motivated to forum shop until it finds a venue ready to offer it an award. 
 
Will Qualified Entities and defendants be able to gather evidence? 
 
The Proposal (Article 13) requires Member States to create a disclosure (or discovery) 
system for plaintiffs, though it does not require one for defendants.  If the Qualified 
Entity identifies evidence it wants that is in a defendant’s control, Member States will 

                                                        
6   As noted by the Commission itself in its 2012 Report to Parliament concerning the application 
of the Injunctions Directive “In The Netherlands, parties acting on behalf of consumers who have 
incurred damages can seek a declaratory judgment stating that an infringement has been committed by 
the party causing the damage. This declaratory judgment is considered to be an incentive for parties to 
reach a settlement, and to make the settlement binding through the use of the Dutch Class Actions Act 
(Wcam). Under the terms of the Collective Settlements of Mass Damages Act 2005, the Amsterdam 
court of appeal can make a settlement on mass damages between an entity representing collective 
interests and the person(s) causing the damages binding on all class members. The starting point is an 
agreement that seeks to compensate collective damages. The parties that have reached the agreement 
issue a joint request to the Amsterdam court to declare the agreement binding. Crucial to the Wcam is 
the fact that the entire group of victims is bound by the settlement agreement once the Court has 
declared the agreement binding. However, there is a possibility to ‘opt out’. 
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have to create systems to make sure the evidence is delivered.  In some jurisdictions, 
evidence requests in class actions are so intrusive and expensive that the risk of having 
to produce such documents can itself trigger a settlement (regardless of the merits of 
the underlying case).  This, in turn, can trigger lawsuit abuses with cases designed only 
to get to the discovery stage in the hope of extracting “nuisance” settlement payments. 
It is therefore critical that any disclosure system contain strict limits and safeguards. 
 
The EU’s 2014 Competition Damages Directive7 also foresees a disclosure system, but 
requires that the evidence requested must be “circumscribed as precisely and as 
narrowly as possible on the basis of reasonably available facts in the reasoned 
justification.”  Courts must moreover “limit the disclosure of evidence to that which is 
proportionate” and consider “the extent to which a claim is supported by facts,” 
“scope and costs of disclosure” and “whether the disclosure would include 
confidential information.”  No such reasonable limitations are foreseen in this 
Proposal. 
 
What about safeguards? 
 
The over-arching concern with the system proposed is that it contains insufficient 
safeguards against abuses of consumer and business interests.  As experience in other 
jurisdictions has shown, a combination of opportunity and financial incentive inevitably 
leads to opportunistic claims.  Class action systems without adequate safeguards can 
create immense benefits for lawyers and funders (at the expense of defendants and 
the public legal system) without corresponding—or sometimes any—benefits to 
consumers.  In short, inadequately safeguarded systems allow consumers’ grievances 
to be exploited for profit by representatives, with actual redress for consumers 
becoming a peripheral consideration. 
 
The Commission’s Recommendation identified a series of additional safeguards to 
ensure that collective redress claims do not become abusive.  Some of these 
safeguards include the capacity and expertise of qualified entities, admissibility 
standards, the loser pays principle, limitations on contingency fees, the necessity of the 
“opt-in” principle, and a ban on punitive damages.  In many cases, the Commission’s 
Proposal has not fully incorporated the Commission’s own recommended safeguards, 
leaving this instead to the discretion of the Member States.  However, as the 
Commission has pointed out, the Member States have, to a large extent, failed to 
follow the Commission’s Recommendation.8  It therefore seems inevitable that the 
                                                        
7  Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 
on certain rules governing actions for damages under national law for infringements of the competition 
law provisions of the Member States and of the European Union. 

8  Commission Report on the implementation of Commission Recommendation of 11 June 2013 
on common principles for injunctive and compensatory collective redress mechanisms in the Member 
States concerning violations of rights granted under Union law (2013/396/EU). See, for example, 
Section 2. 
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Member States will also not spontaneously follow the Commission’s 
Recommendations in implementing any law based on this Proposal, resulting in 
safeguards existing in some Member States, but not others. Litigation by qualified 
entities will naturally gravitate—through forum shopping—to the Member States with 
the most lax restrictions, making the courts of those Member States the de facto 
arbiters of consumer harm awards for the rest of the EU.  Member States that do put 
safeguards in place will soon find their consumers becoming part of cases in courts in 
Member States with fewer restrictions.  This renders futile their efforts to use their 
national laws to protect EU consumers. 
 
The safeguards in the Recommendation are a critical minimum base, and must be 
adhered to, though they represent only a part of what needs to be done to prevent 
abusive litigation. Abuse can only be prevented by ensuring that a full system of 
safeguards is included in any legislation that follows from the Commission’s Proposal. 
 
Conclusion 
 
On 25 January 2018, the Commission committed to “further promote the principles 
set out in the 2013 Recommendation across all areas, both in terms of availability of 
collective redress actions in national legislations and thus of improving access to 
justice, and in terms of providing the necessary safeguards against abusive litigation.”9  
 
Just three months later, it has issued a Proposal that abandons some of the safeguards 
in its Recommendation and—in one respect (adherence to the critical opt-in 
principle)—would make it contrary to EU law for the Member States to follow the 
Recommendation. 
 
The resulting system, if adopted, would have the potential to create one of the world’s 
most open and far-reaching class action systems. Above all, the Proposal risks creating 
opportunities to harm the very consumers it seeks to protect, by allowing their 
grievances to be exploited for gain, leaving them with little or no redress. 
 
The European Parliament, Council, and Member States have much work to do on this 
Proposal to avoid the introduction of an anti-consumer, anti-business, and abuse-
prone EU class action system. 
 
For more information, please contact: 
Mr. Scévole de Cazotte 
Senior Vice President for International Initiatives  
U.S. Chamber Institute for Legal Reform 
Phone: +1 (202) 463-5465  
E-Mail: sdecazotte@uschamber.com 

                                                        
9  Id., page 20 (emphasis added). 


